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Patent infringement is established only if a single entity is subjected to any component of the claim. 

However since the patent infringement by multiple entities is caused by the carrying out of some elements of the 
claims by multiple entities, there arises a problem which were the directly infringed cannot be specified. 
Therefore patent infringement by multiple entities has the limitation that indirect infringement or general tort 
liability on existing patent law is hard to regulate. Also, recently patent infringement cases are caused by 
multiple entities especially in Japan and the US. Neglecting patent infringement through divided 
implementation by multiple entities could weaken patent protection and reduce the meaning of the Patent Law. 
In other words, a patentee will obtain the unenforceable and useless right though acquired a patent. Therefore, 
in order to investigate the recognition methodology for patent infringement by multiple entities, the recent cases 
and theory in Japan and the US were compared and weighed in this report. Through this, analytics and 
methodology which can recognize the infringement by multiple entities were found. Especially it was drawn that 
indirect copyright infringement related jurisprudence (control/management and benefit) is appropriate to be 
applied in patent law. 

 
 
 

 Raising an issue 
 
The development of industrial technology, 

with the IT technology at the forefront, and the 
changes in business models are giving rise to new 
issues in protection of patents. The scope of 
patent protection arises in accordance with what 
is written in the patent claim, and patent 
infringement arises in the event that all of the 
invention listed in the patent claim is 
implemented without the consent of the patent 
holder. This is in accordance with the “all 
elements rule” which says that there is 
infringement only if all elements making up a 
patent claim are implemented, which is a 
principle of the patent system. In the case of 
method invention such as a system invention 
using networks, there are cases where the 
defendant implements only a portion of the 
essential elements of the patented invention and 
arranges for a third person to implement the 
remainder. 

In the event where multiple parties are 
involved in the implementation of an invention, a 
question arises as to whether one who has 
implemented only a portion of the patent claim 
could be held liable for patent infringement. 

However, due to the technological characteristics 
of patent invention, it does not constitute patent 
infringement when multiple parties implemented 
the said patent invention. As such, there are 
demands to revise the interpretation of the 
concept of implementation itself or of the parties 
involved in the act of implementation. Therefore, 
this paper seeks to examine, based on the analysis 
of case precedents in the US and Japan, the 
methodology for patent infringement liability 
where multiple parties implements one 
network-type patented invention separately, 
thereby causing, as a consequence, patent 
infringement. 

 
 Japanese case precedents 

 
As to patent infringement by a third party 

through separate implementation by multiple 
parties which cannot be resolved through current 
patent laws, the Japanese courts have responded 
through various interpretations. For example, as 
to method invention in the electrodeposited 
image case, 1  the court affirmed direct 
infringement by reasoning that there is a 
control/management relationship between the 
contractor and subcontractor, by using the tool 
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theory. 
Among Japanese legal scholars regarding the 

electrodeposited image case, the view that is 
gaining support is the one which mentions the 
rationale behind the expandable poly styrofoam 
first and then asserting that, in order for a partial 
implementation of the patented method to 
constitute an indirect infringement, there must 
not only be a simple result of having implemented 
a part of the patented method. Just as in the case 
of jointly determining distribution of duties, if 
there is a strong coming together of intent for the 
implementation of the whole of the patented 
invention jointly among those who have 
implemented the whole, or if there is a 
relationship where one controls another’s conduct, 
such as in the case of subcontracting, then all of 
those who are engaged in the implementation 
should be viewed2 as one entity. 

Moreover, in the eye glasses frame case,3 
which is a relatively recent case, business’s 
liability for partially implementing the essential 
elements of an invention using the network was 
affirmed. Among the legal scholars who agree 
with this, there are those who maintain that in 
recognizing whether there was an act of 
implementation in relation to the implementation 
of the invention concerning the system related to 
the system using the network (if the structure 
proposed in this decision is adopted, then the 
decision will be based on the application of the 
criteria called ‘control/management.’), the 
relevant ‘thing’ (system) is used as a means of 
accomplishing the purpose of the invention by the 
defendant, and depending on whether there was 
the act of ‘use’ it is justified4 to examine in detail 
the relationship between the defendant’s conduct 
and the relevant ‘thing’ (system). 

Also, in the Internet number case and the 
car-mounted navigation case, which are relatively 
recent cases, the court assessed liability of patent 
infringement by multiple parties through the 
interpretation of claims. As can be seen, whereas 
there is an increase in the number of 
network-type patent infringement by multiple 
parties in Japan, discussion as to the basis for 
liability is ongoing centered around case 
precedents and legal scholars. However, it could 
be said that a clear conclusion has not been 
reached. But, it could be said that the Japanese 
courts have been making substantially proactive 
decisions with respect to the patent infringement 
liability by multiple parties. In conclusion, it could 
be said that in relation to the patent infringement 
of the network-type, using the conduct of others, 

the Japanese courts have been expanding the 
scope of formation of patent infringement in 
response to the diverse changes in the business 
model. 

 
 Case precedents in the US 

 
In the US, patent infringement following the 

separate implementation by multiple entities is 
being discussed around joint infringement. Joint 
infringement could be said to be a type of direct 
infringement, but it is different from the direct 
infringement set forth in the US Patent Law 
Section 271 (a).5 This is because this provision is 
about liability that is accepted when all the 
elements of the patent invention are implemented 
by a single party. Also, due to the limitations of 
not being able to define patent infringement by 
multiple entities, the US courts have been 
applying the concept of joint infringement under 
the common law. However, the US CAFC in the 
Akamai decision6 suggested a stricter standard 
than the BMC case, saying there needs to be an 
“agency relationship or contractual obligation.” In 
particular, in the re-examination of the Akamai 
case: (1) the appropriate conditions required for 
method patent’s joint infringement; (2) in the 
event of determination of method patent’s joint 
infringement, the amount of liability the method 
patent’s implementer bear became issues. In 
other words, whether the strict standards 
proposed in the December 2010 decision 
(“agency relationship or contractual obligation”) 
are appropriate conditions to determine joint 
infringement was reconsidered. 

In fact, in cases where the method patent’s 
joint infringement became an issue, there are 
reasons for the difference in the CAFC’s opinion. 
For instance, in the Golden Hour Data Systems 
decision,7 there was Judge Newman’s dissenting 
opinion that it is not desirable to apply the 
provision that, considering that while there is a 
“strategic cooperation relationship” between the 
method patent implementer A and B even though 
the “mastermind” does not exist, there was no 
direction or control by the implementer A of the 
other implementer B. Also, even in the Mckesson 
Technologies Inc. v. Epic Systems Corporation 
case8 which was decided by CAFC immediately 
before re-examination of the Akamai case, Judge 
Newman is questioning having it as an absolute 
condition that the use of the patented technology 
be done by a single entity. Moreover, in this 
dissenting opinion, it was suggested that in order 
to determine joint infringement liability, instead 
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of having as an absolute condition for the 
acknowledgment of patent infringement the 
direction and control of another implementer by 
the mastermind implementer, it is desirable to 
understand the matters related to participation 
and cooperation by multiple implementers as in 
the case of determining joint tort under common 
law.  

The Akamai full-member court decision 9 
criticized the existing precedents and theorized 
the jurisprudence applicable for the multiple 
entity’s patent infringement liability with Patent 
Law Section 271(b)’s induced infringement 
liability. In particular, the majority in the Akamai 
full-member court held that all stages claimed in a 
patent must be implemented in order to find 
induced infringement liability. It held, however, 
that not all stages have to be proved to be 
implemented by a single entity. In particular, the 
Akamai full-member court majority excluded 
treating multiple parties’ patent infringement 
liability with Patent Law Section 271(a)’s direct 
infringement, and opined that such cases could be 
resolved by applying the principles of induced 
infringement liability. As a basis for this, stating 
that the one who knowingly induced the other 
parties to conduct the implementation of each of 
the stages in the method patent has the same 
effect as the one who induced the same 
infringement by a single entity, it stated that 
there is no reason to treat the two inducers 
differently, in terms of statutes or as a policy. As 
to this, Judge Linn, who offered a dissenting 
opinion asserted that induced infringement 
requires the existence of direct infringement, and 
that there is a need to protect the one who has 
not implemented all elements of a claim. On the 
other hand, Judge Newman, who had to make his 
decision based on the traditional tort, criticized 
the full-member court’s decision as new and 
unrestricted, and argued that it created a theory 
without limitation for patent infringement. 

In the end, while the Federal Supreme Court 
affirmed the jurisprudence for the existing 
inducement liability as to the Akamai full-member 
court’s decision, it made its decision based on the 
Federal Appeals Court’s Muniauction case which 
held that the same party may be held liable if 
stages in a method patent were actually all 
implemented by the defendant or if other parties 
were directed or controlled to implement it.10 
Also, the Federal Supreme Court held that since 
implementation of all stages of the relevant 
patent by the respondent does not belong to any 
one party, the appellant is not liable for ant 

method patent infringement. 
US courts have been suggesting various 

jurisprudence as to the level of patent liability of 
parties or tests. Such applied jurisprudence has 
evolved and changed over time.  For instance, it 
could be said to have evolved from (1) joint 
infringement based on joint torts or agency, (2) 
joint infringement based on cooperation or some 
connection, (3) joint infringement based on recent 
control or direction, to (4) divided infringement as 
a form of induced infringement.  However, in the 
end, the Federal Supreme Court, while denying 
the inducement liability based on Section 271(b), 
noted that it is necessary to re-examine the 
Akamai case at the Federal Appeals Court and the 
Federal Appeals Court granted the opportunity to 
review the Patent Law Article 271(a) once again. 

Currently, the Akamai case, which was 
reversed and remanded to the Federal Appeals 
Court is awaiting re-examination. It would be 
worthwhile to see what decision the Federal 
Appeals Court makes. 

 
 Approaches for recognizing 
network-type patent infringement 
by multiple entities 

 
1 Theoretical approach trends: centered 

around Korea, Japan and the US 
(1) Korea 

It is insufficient to attribute liability or 
network-type liability infringement in which 
multiple parties are involved only based on 
indirect infringement provision under Patent Act. 
Therefore, when patent infringement has 
occurred by multiple entities and it is difficult to 
hold any one entity liable for the infringement, in 
order to hold everyone accountable, the legal idea 
of “joint direct infringement” is being discussed. 
Some of the scholars in Korea have the view that 
when joint actors conduct infringement conduct 
as an organic unity by objectively dividing the 
conduct under the subjective conspiracy of a 
single infringement, (similar to principle 
co-conspirator) all parties involved could be held 
liable for injunction and tort liability.11 

 
(2) Japan 

A majority of the Japanese scholars takes an 
affirmative position with regard to legally 
assessing the one who partially implemented the 
essential elements of patented invention to be the 
acting entity for the direct infringement of the 
relevant patent.12 From the position of the Patent 
Act that the direct infringement of a patent does 
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not negate the fact that it was committed jointly 
by many parties, if it appears that the conduct of 
multiple parties was one implementation act from 
an objective standpoint because they are related 
to each other, then it will be reviewed whether 
the patent invention’s essential elements were 
satisfied based on the joint implementation act. If 
multiple entity infringement is affirmed through 
this, request for prohibition for all entities that 
have engaged in the joint direct infringement 
could be accepted.13 However, it could be said 
that the conditions under which the multiple 
parties' joint direct infringement conduct will be 
accepted could vary depending on the discourse. 
As to this, there are such views as (i) subjective 
joint intent is necessary for multiple infringers,14 
(ii) subjective joint relationship is sufficient and, 
subjective joint intent is not necessary,15 (iii) and 
recently, that the patent infringement conduct 
involved in by multiple entities should be divided 
into direct infringement and control-type 
infringement and applied based on the various 
conditions.16 (iv) there is also the view that the 
karaoke jurisprudence regarding the copy rights 
law should be applied to network-type patent 
infringement by multiple entities.17 That is to say, 
anyone who is in the position of the 
control/management over rights infringement or 
reaping benefit from it, it could be viewed as the 
same entity as the party that actually commits the 
infringement under the Patent Act or the 
Copyright Act. 

 
(3) US 

In the discourse in the US, there is the view 
regarding the multiple party’s patent 
infringement liability issue, that by adopting 
vicarious liability under the Copyright Law, if one 
party implements the teaching instruction 
whereby one party provides information 
regarding the act of another party or provides 
guidance, and reaps obvious and direct financial 
benefit from such act, then such party could be 
held legally liable for direct infringement.18 

On the other hand, the concept of “use” 
regarding direct infringement under the Patent 
Law Section 271(a) arose from invention of a 
thing in the past, so some view that this could be 
applied to method patents to resolve the issue of 
multiple party patent infringement. 19  In this 
connection, there is also the view that in the case 
of method patents where multiple parties were 
involved, the method of drafting a claim should be 
established.20 

 

2 Composition of multiple party patent 
infringement liability theory 
The multiple party joint infringement is 

conduct where direct infringement exists but a 
direct infringer does not.  This could be viewed as 
an interpretation in accordance with the rules of 
indirect infringement in Korea, Japan and the US. 
By adopting the concept of divided infringement as 
to the multiple party joint infringement, the 
majority of the US Akamai full-member court as a 
consequence surpassed the case precedents 
relating to US Patent Law Section 271(b) and the 
scope of interpretation established on the legal 
rules in the form of applying induced infringement 
liability.  This was once denied in the Akamai 
Federal Supreme Court decision. Also, among 
Japanese scholars, some assert that, as to multiple 
party patent infringement liability, it should be 
viewed as joint direct infringement while some say 
that it should be treated as control/management 
type infringement. However, multiple party patent 
infringement liability should not be viewed as a 
third party infringement but as a joint direct 
infringement, and its application should be defined 
using the elements of “control/management” and 
“benefit.” It is thought that it could be resolved 
through the US’s traditional tort theories and the 
application of karaoke jurisprudence under the 
Japanese Copyright Act to the Patent Act. The 
following will examine the relevant jurisprudence 
in the US, Japan and Korea. 

 
(1) US’s traditional torts liability 

The common law Tort Principles could be 
divided into direct tort liability (joint torts) and 
secondary tort liability. Although joint 
tortfeasorship under the US law is difficult to 
define, generally, if there were two or more 
cowrongdoers, it views that all of them are liable 
for the direct infringement. According to a 
dissertation on torts law, “all of those who 
planned or intended the tort, who actively 
participated or abetted or demand such action, 
aided or supported the tort or approved or elected 
torts for one’s own benefit are equally liable.”21 
Here, the promise among the tortfeasors does not 
have to be clear and a “tacit understanding” 
would be sufficient. On the other hand, the 
secondary tort liability is understood to be the 
liability of the one who cause damages to the 
plaintiff by providing the grounds for direct torts 
by another person, while he himself does not 
directly commit such tort. There are two types of 
secondary torts liability under traditional US torts 
law. One is vicarious liability and the other is 
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contributory liability.22 
First, it is understood that one could be held 

vicariously liable even when a party had played no 
role in another person’s torts, i.e., not only when 
there was no conduct of supporting or 
encouraging conduct but also when all action to 
prevent the tort was done. Such vicarious liability 
arises from the defendant’s ability to control or 
direct the conduct of the direct tortfeasor. An 
example is the principal-agent relationship. In the 
Free Standing Stuffer, Inc. v. Holly Development 
Co., case, 23  the court held that infringement 
could not be avoided by contracting with another 
party to carry out the method patent. And just 
because an agent or an independent contractor 
comes in between the principal and the 
infringement, it does not indemnify the principal 
from such liability. Similarly, in the Metal Film Co. 
v. Melton Corp., case,24 the court of first instance 
held that the defendant could not avoid liability by 
the fact that the first stage in a method claim was 
implemented by an external supplier. Using such 
approach based on such type of agent, the court 
was able to hold the multiple parties liable for 
patent infringement without devising a new legal 
theory. It also maintained the patent law within 
the scope of its traditional common law 
principles. 

Generally, the US tort law holds individuals 
liable for consequences of intentional or negligent 
acts as a part of the tortfeasor. This is because 
vicarious liability arises from the relationship 
between the defendant and direct tortfeasor, and 
the vicarious liability arises from the concept that 
compensation is necessary for the injured party. 
Such vicarious liability does not have the element 
of intent or mens rea. That is to say, liability is 
assessed even in the absence of special intent for 
the tortious conduct.25 

 
(2) Japan’s karaoke jurisprudence 

Japan’s case precedents established the 
“karoke jurisprudence” through the case where 
the liability of the operator of a karaoke 
establishment which has a personal relationship 
with a customer became an issue.26 In order to 
understand the copyrights infringer, it used the 
two elements of “management/control” and 
“benefit” in determining infringement. These two 
standards are being used in other cases as well.27 
Especially, the most recent cases include those 
who provide the things (aiding and abetting type) 
in the liable parties because the server which is 
in charge of the duplication or air transmission 
processes, which are essential parts of the 

indirect infringer’s service, is under management 
and control of the indirect infringer.28 

As can be seen here, lessons could be 
learned from how Japan evaluates the indirect 
infringer as direct infringer and defines it. This 
shows the need to view the copyrights indirect 
infringer’s liability as an individual liability as well 
as the possibility of solving the indirect 
infringement issue within the Copyright Act. 

 
(3) Korea’s control/management and 

comprehensive intent 
In Korea, in order to hold liable those who 

cause copyrights infringement by providing 
Internet bulletin boards or space or providing file 
sharing programs like P2P to encourage 
copyrights infringement of another person, case 
precedents have been recognizing 
interpretationally the jurisprudence of expanding 
the copyrights infringing entity.29 It interpreted 
the existing Copyright Act Article 123(1)’s 
“rights that need to be protected by measures 
other than the Copyright Act” as including 
duplication rights and equity rights and conduct 
seen as infringement under Article 124 (indirect 
infringement). However, by interpreting the law 
to include in the interpretation of the text the act 
of suborning and abetting of copyrights 
infringement and expanding the scope of the 
infringer for copyrights infringement, it was able 
to impose liability for infringement.  

On the other hand, in addition to cases that 
expand the scope of the infringement entity, there 
have been cases which accepted the liability of 
those who contributed to copyrights infringement 
by expanding the user entity of copyrights. That is, 
it could be said to be a kind of principal-type 
attributable liability. The Ental case30 and My TV 
case31 falls into this category. In these two cases, 
the courts expands the copyrights user entity 
based on the “comprehensive intent of duplicating 
conduct” and “management and control” which are 
important elements in expanding the user entity.  

 
3 Sub-conclusion 

The final stage of the method patent which is 
implemented by multiple entities mostly have the 
form of the user (consumer) implementing them. 
This is a phenomenon that is manifested 
commonly in the US and Japanese cases. In 
particular, in cases of a method patent which uses 
a business method patent or method patent using 
network, business takes place with the final user 
as the target. This is similar to the issue that 
arises in the copyrights indirect infringement 
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area. It is the question of who implements the 
final stage in the end, and if it is the issue of 
copyright indirect infringement, then if the final 
user becomes the infringer of duplication rights 
for example, (excluding when it is private 
duplication), then there is a difference in that 
there are no direct infringers in the patent area. 
However, it could not be said that the issue of the 
nature of liability under patent law and copyrights 
law is the same, and in that perspective, such 
legal theories that are centered around 
control/management and benefit as a response in 
the copyrights area should also be accepted in the 
patent law area. It appears that the US’s adoption 
of copyrights vicarious liability or traditional torts 
law principles, Japan’s application of the karaoke 
jurisprudence (both copyrights and patents), as 
well as Korea’s control and management and 
comprehensive intent (consideration of 
awareness element) offer many hints as to the 
definition of multiple party patent infringement 
liability. 

 
 Conclusion 

 
Neglecting patent infringement through 

divided implementation of network-type method 
invention by multiple parties could weaken patent 
protection and reduce the meaning of the Patent 
Law. As could be seen in the US Federal Supreme 
Court decision and Japan’s control/management 
theories, we need to have an interpretation 
theory in the direction of recognizing joint direct 
infringement. On the other hand, from the policy 
perspective, as in the case of business method 
patent or network related patent, for method 
patents which are comprised of multi-steps 
involving multiple parties, a good approach would 
be to establish guidelines or claim a drafting 
method through the joint cooperation and 
research of IP5. 
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